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J   U  D  G    M   E  N   T

1. Briefly, the prosecution case as reflected in the 

case record may be narrated thus: 

The  informant  Smti  Bobita  Bora,  resident  of 

Patiachuburi  within  the Tezpur Police  Station lodged the 

FIR   before  Kacharigaon  Police  Out  Post  under  Tezpur 

Police Station on 14-05-2010 against her accused husband 

Mantu Bora stating interalia that on that day at about 7.30 

a.m. while she was away from her residence, her accused 

husband Mantu Bora made attempt to rape on her minor 

daughter  Moromi  Bora,  aged  about  12  years  and 

accordingly accused used forced to do that crime. When 

the minor daughter of the informant raised alarm then the 

neighbouring  people  arrived  at  the  place  of  occurrence. 

The nighbouring people also assaulted to the accused and 

ultimately handed over the accused to Police Out Post. It 

was  also  stated  by  the  informant  that  Mantu  Bora  had 

earlier  made  attempt  to  commit  rape  on  the  minor 

daughter of informant in two different occasions. So, the 

informant  prayed before  the  police  for  taking  necessary 

action so, that the accused can be punished adequately.   

2. After  receiving  the  aforesaid  FIR,  the  I/C  of 

Kacharigaon  Police  Out  Post  directed  A.S.I  Moheswar 

Sarmah to investigate the case by entering the matter in 

the General Diary. He also forwarded the ejahar to  Tezpur 

Police Station for registering a case. On being received the 

ejahar, O/C of Tezpur PS registered a case bearing Tezpur 

Police  Station  Case  No.  430/10  u/s  366/511  of  IPC  ASI 

Moheswar Sarmah and SI Jayanta Kalita were assigned for 

investigation of the case. The police investigated the case. 

During the period of investigation, the Investigating Officer 
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produced the victim for  recording  her  statement  by the 

Magistrate  u/s  164  CrPC.  She  was  also  produced  for 

medical  examination.  The  accused  was  also  sent  for 

judicial  custody  by  the  I.O  and  after  conclusion  of 

investigation,  the  Investigating  Officer  submitted  the 

Charge  sheet  against  the  accused  u/s  376/511   of  IPC. 

Hence, the prosecution case.   

3. After  appearance  of  the  accused  person,  the 

learned  Judicial  Magistrate  committed  the  case  to  the 

learned Sessions Judge,  Sonitpur,  Tezpur.  Then the case 

was made over to this Court. Accordingly, trial was taken 

up by this  Court.  Considering the materials  available on 

case  record  and  relevant  documents  of  case  diary,  the 

charge  was  framed  against  the  accused   person  under 

Sections  376   read  with  section  511  of  IPC.  Then  the 

contents  of  charge was  read over  and explained to  the 

accused person, to which, the accused person pleaded not 

guilty and claimed to be tried. 

4. During the trial, the prosecution has examined 

as  many  as  10  (ten)  PWs  including  the  victim  and  the 

Medical Officer to bring home the case. Then the accused 

has been examined u/s 313 CrPC, wherein he has denied 

the  prosecution  case  totally.  No  witness  has  been 

examined by defence. After the close of trial, judgment is 

delivered. 

5.  Points for determination of the case:

1. Whether the accused made attempt to  rape 

on the minor daughter of the informant  at the time 

of occurrence?  
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2. If so, whether the accused person did certain 

    act towards the commission of rape ? 

Discussion,   Decision and reasons for Decision:-  

6. The  prosecution  has  brought  the  allegation 

against  the  accused  in  the  prosecution  case  that  the 

accused made attempt and did certain act towards such 

attempt to commit rape on his minor daughter at the time 

of occurrence. So, for deciding the above points, I like to 

briefly discuss the evidence adduced by PWs first.

7. PW 1 is the victim. She has deposed that on the 

date  of  occurrence  at  about  7  a.m.  she  along  with  her 

younger sister was staying at her residence. At that time 

her father Mantu Bora was sleeping. Her mother had gone 

for  working  at  the  residence  of  other  person.  Then  the 

accused directed the victim to bring the money bag, As 

soon as the victim gave the money bag to the accused, the 

accused  caught  hold  her.  She  was  dragged  inside  the 

room. Accused caught hold her chest and tried to rape on 

her by touching her private part and also by showing his 

penis.  Then  she  raised  alarm  and  came  out  from  the 

house. At that time her mother came back to the residence 

and she (victim) immediately informed the matter to her 

mother.  Then  her  mother  assaulted  the  accused  and 

thereafter the accused was handed over to police. Police 

also seized the red coloured pant of her by preparing the 

seizure list. PW 1 has proved the seizure list as Ext. 1 and 

the said pant as Material  Ext.1.  Her statement was also 

recorded by Magistrate in the Court. 

In the cross-examination, the PW 1 has stated 

that during the night she along with her younger sister and 

mother slept with father. At the early morning her mother 
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had gone to work at the residence of other people. Like 

other days she was sleeping at that time. Then she awoke 

up from the bed and she was sitting at the verandah along 

with her younger sister. Accused is her father and accused 

had love and affection towards her. The necessary dresses 

were  given  by  accused  during  Puja  and  Bihu  Festival. 

Accused never behaved like that of the date of occurrence, 

in  other  days.  Accused  always  made  quarrel  with  her 

mother. On the date of occurrence her mother scolded to 

accused as accused was found sleeping. She stated before 

police and Magistrate as dictated by police. 

 

8. PW-1 is the informant. She has stated that on 

the date of occurrence she had gone for  working to the 

residence of other people.  When she heard alarm of her 

daughter then she immediately ran to her residence and 

came to  know about the occurrence from her daughter. 

She was also informed by her daughter that the accused 

had  made  attempt  to  rape  on  her  daughter.  Neighbour 

people  also  arrived  at  the  place  of  occurrence  after 

hearing the alarm. Then she immediately lodged the FIR 

before the police and handed over the accused to police. 

PW 2  has  proved  the  said  ejahar  as  Ext.3.   PW  2  has 

further  stated  that  before  the  incident  the  accused  had 

made two attempts to commit such act. Police also seized 

the pant used by her daughter through the Ext.1. 

In the cross-examination PW has stated that at 

the time of occurrence Pinky Das, Anju Das, Bubu Das etc 

came  to  the  place  of  occurrence.  Her  accused/husband 

was giving ill -treatment towards her. Necessary care was 

also not taken to look after her by the accused since after 

the  birth  of  her  first  child.  Accused  also  used  to  make 

quarrel with PW 2. Before police she has stated that she 
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came  to  residence  and  she  was  informed  about  the 

incident by her middle daughter Moni Bora. PW 2 has also 

denied  some  suggesions  put  to  her  by  defence  during 

cross-examination.  

9. PW 3  Smti  Pinky  Das  has  stated  that  on  the 

date of  occurrence at 7.30 a.m. while  she was sleeping 

then she heard the hue and cry raised by mother of victim. 

Then she immediately rushed to the place of occurrence 

and came to know from the mother of the victim that the 

accused had tried to commit illegal act. Then, the mother 

of the victim lodged the FIR. 

In the cross-examination, she has admitted that 

she only heard the occurrence from the informant. 

10. PW 4 Smti Anju Das has stated that on the date 

of occurrence after hearing hue and cry she came out to 

her court-yard. At that time the informant and the accused 

were staying at her rented house. She also witness when 

the  informant  assaulted  the  accused.  The  neighbouring 

women  also  arrived  at  the  place.  Then  the  informant 

lodged  the  ejahar.  The  accused  had  love  and  affection 

towards his child. She did not heard about the quarrel if 

any,  occurred  between  the  informant  and  her  husband. 

After the occurrence the informant left her rented house. 

11. PW  5 Smti Karuna Das has stated that at the 

time  of  occurrence,  the  informant  was  working  at  her 

residence. At that time one daughter of informant came to 

her  residence  and  stated  something  to  informant.  Then 

informant left for her residence immediately, the PW 5 also 

went to the residence of informant and found the victim 

weeping.  She also came to  know from informant  Bobita 

6



          

Bora  regarding  the  incident  that  accused  had  tried  to 

commit illegal act with the victim. 

12. PW 6 Smti Geeta Das has stated in her evidence 

that at the time of occurrence, the mother of victim was 

working at her residence.  At about 7.30 a.m. she heard 

hue and cry raised by mother of victim and lateron she 

came  to  know  that  police  came  to  the  residence  of 

informant  and  brought  the  accused  to  Police  Station. 

Thereafter,  the  PW  6  has  been  declared  hostile  by 

prosecution and during cross-examination by defence the 

PW 6 has stated that she did not witness the occurrence 

and she did not state any fact before police as suggested 

by prosecution. 

13.    PW 7 Pradip Kr. Mahanta has stated that 

he wrote the ejahar as he was requested by Bobita Bora 

for writing the ejahar. Then he wrote the ejahar as stated 

by Bobita Bora. He also then read over the ejahar. Then 

Bobita Bora singed before him in the ejahar. He has proved 

the said ejahar as Ext.3.

In the cross-examination he has stated that he 

has no personal knowledge about the occurrence. 

14. PW  8  has  stated  that  he  only  submitted  the 

chargesheet against the accused Mantu Bora on the basis 

of material collected by other IO ASI Moheswar Sarmah. He 

has proved the chargesheet as Ext. 5.  

15. PW  9,  the  Investigating  Officer  Sri  Maheswar 

Sarmah  has  stated  that  on  14-05-2010  the  I/C  of 

Kacharigaon Police Out Post had received the written FIR 

from one Bobita Bora and after entering the matter in the 

GD  he  was  directed  to  complete  the   preliminary 
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investigation of the case. Then he inspected the place of 

occurrence  prepared  the  sketch  map.  He  referred  the 

victim for medical examination. The victim was also sent to 

the Court for recording her statement by Magistrate U/s. 

164 Cr.P.C. Then he arrested the accused and sent him to 

judicial custody. He also interrogated the witnesses. And 

after  completing the preliminary investigation, he handed 

over  the  case  diary  to  the  I/C.  During  the  course  of 

investigation he also seized one pant on being produced 

by victim and he has proved the seizure list as Ext.1. 

In the cross-examination, the IO has stated that 

he did not interrogate the other daughter of the informant. 

He did not seize any articles at the place of occurrence.  

16. PW 10  is  the  Medical  Officer.  She  has  stated 

that  on  14-05-2010  she  examined  the  victim.  During 

examination she found : 

Height – 4 feet, Weight – 35 kgs, Teeth – 14/14. 

Her  secondary sexual  characters  are  just  developed.  No 

marks of  violence or  injury seen on her body or  private 

part. Vaginal smear report is not received till date. Hymen 

was intact. 

X-ray report :

i) Elbow joint – Epiphysis of medial epicondyles 

   of humerus and head of radius not united with 

   shafts.  

ii) Wrist joint – Lower epiphysis of radius and  

    ulna not fused with shafts.

iii)Iliac crest – Epiphysis of illiac crest are not  

    yet appeared. 

 Age of the victim is below 14 (fourteen) years. 

Then she issued the Medical report and she has 

proved the medical report as Ext.7. 
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17. From the above discussion of evidence of PWs, 

it is found that  there is no eye witness to the occurrence 

because at the time of occurrence the mother of the victim 

had gone for working at the residence of other persons and 

when she was informed by the other daughter of her then 

she  immediately  rushed  to  her  residence  and  came  to 

know from the victim herself about the act committed by 

accused. The victim had stated before her (informant) that 

her father tried to commit rape on her on pretext of asking 

her  to  bring  the  money  bag.  Then  she  raised  alarm. 

Immediately her mother came to the place of occurrence. 

18. Now,  I  deem  it  necessary  to  discuss  the 

material on records in the light of points for determination 

of the case to finally decide the case.  

19. In regards to the points for determination of the 

case, it is found on meticulous examination of materials on 

record that the victim is hardly about 12 years old at the 

time  of  occurrence.  The  victim  has  clearly  stated  that 

accused who is her father tried to commit rape on her on 

the pretext of asking her to bring the money bag. She has 

stated  that  accused  showed  his  penis  and  dragged  her 

towards his side and made attempt to commit the rape. 

So, out of fear she raised alarm. In the cross-examination 

though the victim has admitted that her father had love 

and affection towards her and during Puja and Bihu festival 

her  father  used  to  give  dresses  to  her  and  the  police 

dictated her to state before the Magistrate. But except this 

minor  infirmities  there  is  no  any  major  contradiction  or 

infirmities  in  the  evidence  of  victim  to  disbelieve  her 

evidence. 

20. On  the  other  hand,  the  informant  has  stated 

that the accused had also made attempt on two occasions 
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to commit rape on her daughter and her husband always 

caused  harassment  to  her  under  the  influence  of 

intoxication.  It  is  also  pertinent  to  mention  that  the 

medical report submitted by Medical Officer has not shown 

any evidence regarding any injury caused to the private 

part of the victim. The Medical Officer has clearly stated in 

the report that she did not found any positive finding of 

sexual assault at the time of examination. So, it is found 

that the medical evidence has completely silent regarding 

the proof of sexual assault. But it is a settled law that for 

establishing the charge u/s. 376 of IPC the medical report 

is  not  so  important  if  the  evidence  of  victim  is  found 

sufficient,  cogent  and  reliable.  There  is  no  need  any 

corroboration either by medical report or by other PWs if 

the  evidence  of  victim  inspires  confidence  to  hold  the 

opinion  on  the  basis  of  sole  evidence  of  victim.  In  the 

instant  case it  is  found that  the victim is  a  minor  aged 

about 12 years.  She has clearly stated with unequivocal 

words  regarding  act  committed  by  her  father  at  the 

relevant point of time. Moreover, the defence has failed to 

bring out major contradiction in her evidence. Hence, the 

evidence of victim remains unshaken. So, I find no ground 

to disbelieve her evidence. 

21. In this context, I like to cite the decision in the 

case of Dwarika Bhuyan Vs State of Assam reported in 

(2007) 1 GLR 281 in para 18 the Hon’ble Gauhati High 

Court has observed that 

“ ........a victim of sexual assalt is not an  

accomplice  and  her  evidence  needs  no  

corroboration  from  any  kind  of  evidence,  

medical or otherwise, the facts remains that in 

order to enable a court to base, in a case of  

sexual assault, conviction of an accused on the 
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sole  testimony  of  the  victim of  assault,  the  

court  must  be  satisfied  that  the  victim’s  

testimony  has  withstood  the  test  of  cross-

examination  and  inspires  confidence  of  the  

court ....”

22.   So, in view of above decision of Hon’ble Gauhati 

High Court  and in view of  the above evidence of  victim 

corroborated by the evidence  of  her  mother  (informant) 

and substantiated by evidence of other PWs, I am of the 

considered  opinion  that  the  accused  made  attempt  to 

commit  rape  on  his  minor  daughter  at  the  time  of 

occurrence. What is stated by the victim is found sufficient 

to hold such opinion that the act committed by accused at 

the point of time is sufficient to prove the intention as well 

as the motive of accused for committing such acts towards 

commission  of  rape  at  the  time  of  occurrence.  So,  the 

prosecution has proved with cogent and reliable evidence 

regarding  the ingredients  of  attempt  as  provided in  the 

relevant provision of law. 

23. On the other hand, the learned defence counsel 

has  submitted  during  the  course  of  argument  that  the 

Investigating Officer did not examine the other daughter of 

informant who was alleged to be present at the time of 

occurrence, because she is the material witness and the 

Investigating Officer had to examine her. The prosecution 

has not examined her to decide the veracity of evidence of 

PWs.  The  learned  defence  counsel  has  also  cited  the 

provision of section 114 of Evidence Act and has submitted 

that the non-examination of vital witness has casted the 

cloud of doubt in the reliability of evidence of other PWs. 

But on meticulous examination of material on record, it is 

found that the name of other daughter of informant was 

not  cited  as  witness  in  chargesheet  by  Investigating 
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Officer.  But  considering  the  material  on  records  in  it’s 

entirety,  I  am  of  considered  opinion  that  the  non-

examination of other minor daughter of informant can not 

discard the reliability of evidence of other PWs. Because 

non-examination of other daughter of informant can not be 

fatal  to  the  whole  prosecution  case.  Hence,  though  the 

anxious consideration is given to the above submission of 

learned  defence  counsel  but  the  said  plea  can  not  be 

accepted in view of above reason. 

 

24. From the above discussions, it is found that the 

prosecution  has  proved  with  sufficient  material  that  the 

accused made attempt to commit rape on the victim at the 

time  of  occurrence.  The  prosecution  has  proved  the 

ingredients of offence U/s 376 of IPC read with section 511 

of IPC. So, the accused is liable for  conviction under the 

said section of law.

25. Considering the facts and circumstances of the 

case and also considering the gravity of offence committed 

by accused, I am of the considered opinion that it is not a 

fit case to invoke the provision of section 360 of Cr. P. C.  

26. Heard from accused on  point  of  sentence  u/s 

235 (2) CrPC. The accused has submitted that he did not 

make  any  such  act  as  stated  in  the  FIR.  His  wife  only 

lodged the ejahar as he sometimes tortured on her under 

the  influence  of  intoxication.  But  such  plea  is  not 

acceptable by considering the gravity of offence. Rather, 

the accused is deserved to be convicted with sentence of 

imprisonment as well as fine. But considering the fact that 

the allegation was brought by the informant against the 

husband itself and the accused is the earner of the family, 

so  I  find  sufficient  ground  to  give  sympathetic 
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consideration at the time of passing the sentence for ends 

of justice towards the entire family of informant.

O  R  D  E  R

27. As  the  prosecution  has  proved  beyond 

reasonable  doubt  against  the  accused  for  committing 

offence u/s 376 read with section 511 of IPC only, so he is 

convicted  with  sentence  of  Simple  imprisonment  for  2 

(two) years and a fine of Rs. 2,000/- (rupees two thousand) 

in default simple imprisonment for another 1 (one) month 

for the offence committed u/s  376 read with section 511 

of  IPC.  

28. It is also ordered that the period of detention, if 

any, shall be set off from the period of imprisonment.   

29. The  seized  articles  shall  be  returned  to  the 

owner in due course of time.

30. Let  a  copy  of  judgment  be  furnished  to  the 

accused with free of cost as per section 363 of CrPC. 

31. Let a copy of judgment also be furnished to the 

District Magistreate, Sonitpur, Tezpur. 

32.           Given under my hand and seal of this Court on 

this day, the 6th   day of June, 2012. 

( M. Kalita)
 Assistant Sessions Judge,
     Sonitpur, Tezpur.

Dictated and corrected by me.

 

Dictation taken and 
transcribed by me :

( R. Hazarika)
Steno.               
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 A  P  P   E   N  D   I   X

Prosecution witnesses :

PW 1         :   Miss Moromi Biora( victim)
PW 2 :   Mrs Bobita Bora (informant)
PW 3 :   Mrs Pinky Das,
PW 4         :   Mrs Anju Das,
PW 5 :   Mrs. Karuna Das,
PW 6 :   Mrs Geeta Das,
PW 7 :   Sri Pradip Kr. Mahanta (ejahar writer)
PW 8 :   Sri Jayanta Kalita, I.O. 
PW 9 :   Sri Maheswar Sarmah, I.O
PW 10 :   Dr. Jahanara Begum, M.O.  

Defence Witness        :   Nil

Court Witness   :         Nil
 

Prosecution Exhibits:    :   

Exhibit 1   :  Seizure list
Exhibit 2   :  Statement of victim u/s.

 164 Cr.P.C.
Exhibit 3    :  Ejahar,
Exhibit 4   :       Case diary,
Exhibit 5   :       Charge sheet,
Exhibit 6   :  Sketch map
Exhibit 7   :  Medical report. 
Exhibit 8   :  Advice slip
Exhibit 9   :  X-ray report.

Material  Exhibits:      : Nil

Defence Exhibit       : Nil

Court Exhibit    : Nil

Exhibit produced by witness : Nil

  (M. Kalita)
  Assistant Sessions Judge,
        Sonitpur : Tezpur.
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